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GOING BEYOND

Simple online searches may leave you 
missing out on crucial evidence in  

IP investigations, warns  
Graham Robinson

M
y colleagues and 
I are frequently 
asked whether 
the availability 
of such a  
great deal of 
information 
online has 

killed, or at least seriously wounded, 
the business of investigations when  
it comes to IP rights infringement 
questions. While it is true that online 
sources can sometimes provide enough 
information to enable judgments to  
be made, brand owners and their legal 
advisers should be wary of basing 
decisions on information obtained 
solely through online research. 

I am old enough to remember  
the genesis of the internet as a widely 
used commercial tool. More years  
ago than I care to remember, I was  
a trainee solicitor at a major London 
law firm. There was a locked office 
housing a machine connected to  
some online wizardry that was 
accessible only to a privileged few. 

“The internet” was talked  
about in hushed tones.

Nowadays, of course, access to  
the internet is nearly universal.  
People have access not only on their 
desktops, but also on their phones, 
tablets (and soon via watches, glasses 
and so on it seems). Twitter, Facebook  
and other social networking sites 
make information not only readily 
available but at times difficult to 
escape. Many of our clients now have 
dedicated research departments 
capable of obtaining information 
from around the world. One of the 
traditional services provided by any  
IP investigator, the trade mark use 
search, can often be completed in  
a few minutes to some degree of 
satisfaction if the mark can be found 
on the proprietor’s website. Job done. 

material is often found on the websites 
that are assumed to be accurate,  
such as a company’s own website.  
And there is every reason to be 
cautious. For example, finding a 
product or service on a company’s 
website is no guarantee that it is 
currently on offer, that it has recently 
been offered or that it is offered  
in the particular country of interest. 

As many have discovered, Google 
Street View is another tool that can be 

useful. However, the images available 
are often many years out of date and 
can lead unwary users to assume that 
an online image of particular premises 
are current. There is no substitute for 
a site visit to determine exactly what 
and who is there.

Even some official databases  
have idiosyncrasies of which less 
experienced investigators may not  
be aware. For example, individuals 
frequently have several different 
listings as a company officer at 
Companies House. As a result, it is  
all too easy to fail to identify all the 
companies with which an individual  
is involved. There are sometimes 
errors in Companies House data, 
caused by the incorrect entry of  
dates of birth or names – sometimes 
by accident, sometimes not. Such 
issues are unlikely to be spotted  
by inexperienced researchers. 

Take the example of a database that 
is generally considered reliable, Dun & 
Bradstreet (D&B). While D&B derives 
much of its data from official sources 
(such as the not-always-foolproof 
Companies House), it also obtains 
information through interviews with 
representatives of the companies that 
it profiles. Such information should 
not necessarily be regarded as fact.

Unmoderated or crowd-sourced 
websites can also be an issue. We 
recently worked on a case in which 
our client had found information on 
Wikipedia (which is based on freely 
contributed content from volunteers) 
indicating that the assets of a trade 
mark owner had been transferred to a 
third party. The client concluded that 
there had been no subsequent use  
of the trade mark. When we were 
instructed to confirm the finding we 
discovered that the mark had been 

No need for investigation. Or so  
clients assume.

However, a 2012 survey by Harris 
Interactive found that 98 per cent of 
Americans distrust the information 
they find online. The two major 
reasons were that the information 
was believed to be outdated or 
self-promotional. In our experience, 
outdated and self-promotional 
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transferred to a different entity and 
was still very much in use. Had the 
client relied on Wikipedia alone, the 
consequences could have been serious.

Investigators are frequently  
asked to examine businesses whose 
existence is found online and that 
appear to be infringing a third  
party’s IP. The businesses may provide 
telephone numbers, physical and 
email addresses, and have the veneer 
of authenticity. However, when  
you dig below the surface, it often 
becomes apparent that there is no 
substance to the business. Sometimes, 
it will be a bogus website established 
for fraudulent purposes.

While there are legal caveats to 
carefully consider, sophisticated 
investigation companies will deploy 
their own covert resources to facilitate 
their information gathering. That may 
include setting up false companies, 
email accounts and websites. It takes 
the experience of daily research in 
this area to become adept at detecting 
unreliable or false information.

Many companies now trade  
globally and with emerging-market 
nations, and those investigating  
IP issues therefore need to be able  
to find, translate and understand 
online information in a variety  
of languages. Automated online 
translations have their limitations,  
so access to sophisticated language 
skills is an issue. Farncombe has 
devoted considerable attention in 
recent years to recruiting staff with 
fluency in western European, eastern 
European, Latin American and  
Asian languages – including Russian, 
Portuguese and Arabic, and two  
native Chinese speakers. 

Just because information is not 
found via Google that does not mean  
it is not on the internet. Although 

Google is reportedly the 
most-used search engine, 

it it does not thoroughly 
index the deep web, 
which includes library 
catalogues, official 

government documents, 
phone books and other 

useful data. Similarly, if you 
are looking for information 

from Russia, China, South Korea 
or Japan, should you use Google  

or would it be better to use Yandex, 
Baidu, Naver or Yahoo!? What about 
metasearch engines, which retrieve 
and aggregate data from a variety  
of sources including other search 
engines and databases? An 
investigator’s starting premise  
should be that the information is 
there, and if it isn’t initially found, 
then another path must be tried.  
The work requires skill, creativity, 
perseverance, a methodical approach, 
experience and some understanding 
of the subject to be effective.

Human intelligence
Once you have found the information 
you need online, is that the end of it? 
It comes from an apparently official 
source, such as the company’s website, 
it fits with what you were expecting, 
that’s all you need, right? Maybe.

Ideally, you should be able to 
confirm the information through 
interviews with people who are well 
placed to provide corroboration – for 
example, company representatives, 
customers, suppliers and distributors. 
Frequently our clients have concluded 
that a mark either is or is not in use 
because they found what they believe 
to be incontrovertible evidence 
online. Interviews with sources later 
reveal that, in fact, the opposite is the 
case. Similarly, it may seem that a 
business is not trading in certain 
goods (often they have been warned 
by a brand owner not to do so) 
because those goods do not appear on 
its website. However, when you talk to 
the company it will quite happily  
offer the same products for sale.

A thorough investigation usually 
involves two indispensable elements: 
detailed public records research and 
targeted human source enquiries. 
Online information should never  
be regarded as fact. It is too easy  
to fabricate or simply get wrong.

We were recently asked to  
arrange delivery of documents to  
an individual in the Lancashire area. 
Everything on the public record 
indicated that he lived at a certain 
address. Land Registry records 
confirmed that he owned the 
property. He had appeared on the 
electoral roll at the address for many 
years, and the same address was also 
recorded with his Companies House 
appointments. However, when we 
visited the property we were told by 
neighbours that the individual had 
been working overseas for many years 
and the house was occasionally 
tenanted. Through our conversations 
with the neighbours we were able  
to identify the estate agent the 
individual used to arrange tenants, 
and through the estate agency  
we were able to open a line of 
communication with the householder 
overseas. That’s a good illustration  
of both the limitations of public 
records and the value of interviews.

Admittedly, it may seem  
self-serving for an investigations 
company to recommend that  
clients leave all research to it. 
Certainly some online research  
can be conducted quickly and  
easily, and an initial internet search 
can sometimes provide enough 
information for judgments to be 
made. However, organisations  
rarely have the time, resources  
or expertise to conduct research  
as efficiently and cost effectively  
as experienced investigators. 
Moreover, very few clients will  
have the skills, persistence or  
desire to identify, locate and  
interview sources who may  
prove elusive and unfriendly,  
but whose contribution to an  
inquiry may be invaluable.

 

Graham Robinson 
is Managing Director of Farncombe International  
info@farncombeinternational.com
Graham is a former litigation lawyer and now  
specialises in IP investigations for brand owners  
and their legal representatives. 

Corroborate contact and ownership  
information through several sources.

Check any local search engines available to give your  
research the broadest possible reach.

Ensure you have access to language skills relevant  
to your key markets, so that you can search  

non-English sites and sources.
Enhance and confirm your online  
search results with on-the-ground  

human intelligence,  
including interviews.

DEEPER DATA: 
HOW TO IMPROVE YOUR 

RESEARCH
If you aren’t ready to call in an expert, here are  

some key points to consider:
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