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VIEW FROM THE OUTSIDE

The Serious Fraud Office (SFO) commenced operations in 1988. It only investigates the most serious
or complex cases of fraud. When deciding whether to take on a case the SFO considers these factors:

! whether the value of the alleged fraud exceeds £1 million;
!  if there is a significant international dimension;
! if the case is likely to be of widespread public concern;
! if the case requires highly specialised knowledge, e.g. of financial markets; and
! if there is a need to use the SFO’s special powers such as those given to it under Section 2

Criminal Justice Act 1987.

Under Section 2 Criminal Justice Act, the SFO can require a person to answer questions, provide
information or produce documents in order to assist with an investigation. Prior written notice is
given and in urgent cases subjects can be required to comply immediately. Staff in banks, financial
institutions, accountants and other professionals may be served with a Section 2 Notice. Many of
these professionals owe duties of confidence to their clients and so can only provide evidence to the
SFO if served with a Section 2 Notice which legally obliges them to provide that information. 
Lawyers are not required to provide information or documents which are subject to legal 
professional privilege. 

In this article, I provide a broad introduction to the Section 2 interview process from my personal
perspective as a former Case Controller at the SFO.  

In most cases the SFO will have made prior contact with the subject before serving a Section 2
Notice and so it will come as no surprise. In urgent cases, however, this notice period may be
dispensed with. For example, where there has been a significant corporate collapse and where there
has been immediate good cause to suspect major fraud.

The contents of the interview or interviews are inadmissible as evidence in any court proceedings.
However, under the disclosure provisions of the Criminal Procedure and Investigations Act 1996 they
do form part of the material for disclosure to the defence. The SFO customarily discloses all its
material because of the extreme difficulty of assessing what might or might not be relevant. Hence it
can be assumed that outsiders will see the contents in the event that a prosecution is launched.

The 1996 Act requires that any disclosure is exclusively used for the purposes of the instant trial
only, and cannot be used for any other purpose. 

Once notification has been sent under the Act, refusal or non-cooperation will result in criminal
sanctions. These have been and continue to be enforced by the SFO where necessary.

The interview

The appointment for interview will be open to arrangement but unreasonable delay will not be
allowed. The SFO will appreciate the assistance of the subject’s advisors because it will relieve them
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of the necessity to explain everything at length. It will take place at Elm Street unless there is 
good reason to hold it elsewhere. Any suggestions about location should be raised at the 
earliest opportunity.

An interview is unlikely to start before 10am and should finish for the day at 4pm unless otherwise
agreed. There should be the usual considerations for all parties – regular breaks, refreshments and
a lunch period. The procedure is open-ended. There may be further interviews in close succession or
sometimes after long intervals.

Almost invariably there will be two members of the SFO present, but their roles depend on the nature
of the interview. There might be any combination of case controller, investigating lawyer or
accountant, or seconded specialist on temporary attachment. However, police officers will not attend.

The interview does not fall within the provisions of the Police and Criminal Evidence Act 1984 (PACE)
so there is no obligation on the SFO to provide any disclosure of their case beforehand.

Before the interview starts there will be the usual introductions and information about timing,
facilities and security procedures.

The interview rooms at Elm Street are equipped with recording facilities allowing two tapes to be
made simultaneously. One will be sealed as the ‘Master Copy’. The second is the Working Copy –
itself copied as required and one copy provided later to the subject. Each tape will last a defined
period and changes provide natural breaks in the interviews.

Before the questioning starts, but with the tapes activated, there will be various recitals by the
interviewer. These will include the date, time, location and persons present. Usually each attendee is
asked to give their names so that voices on the tape are identifiable. The powers of the SFO under
Section 2 of the Act will be read, setting out sanctions and giving formal warnings regarding any
breach. Confidentiality will be confirmed, subject to the qualifications mentioned above.

The aim of the interview is to gather information not evidence. To reiterate, it is not under caution
and is inadmissible. There is nothing to be gained by either side through non-cooperation and
therefore one can anticipate a civilised approach even where the SFO harbours grave suspicions
about the subject. In very many cases they will merely be seeking to extend their knowledge in order
to direct their enquiries more effectively. This may be particularly useful when there are a large
number of potential suspects.

In one such case the SFO was investigating a group of fraudsters who formed PLCs to trade in the
computing and telecommunications sector. They issued prospectuses to attract capital, having
written the prospectuses themselves without reference to brokers, bankers or regulatory supervision.
They circulated the prospectuses by targeting investors listed on the shareholder registers of 
other companies.
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The fraudsters took premises, hired employees and ordered the necessary computer hardware and
software. However, they had also secretly created a series of offshore companies through which they
purchased the equipment, making a 100 per cent mark-up and retaining the undeclared profits.
The SFO interviewed everyone connected with the companies in order to differentiate between 
those who were innocently involved and those who were the controlling participants in the fraud. 
The suspected fraudsters were then interviewed under PACE rules.

Documents and records are very likely to be introduced and shown during an interview. They will be
referenced as such. Explanations and comments will be sought. They are not copied to the subject
as a matter of course.

If the subject makes self-incriminating statements, the interview should be terminated and
recommenced under PACE. This will almost certainly be conducted with or by police officers, and the
usual rights of a suspect will be observed. The contents would be potentially admissible evidence.

Outcomes

If the subject has relevant evidence to give, and is assessed as a potential prosecution witness,
the interviews can, with his assent, form the basis of a S9 statement, which is one that meets 
the requirements of the criminal courts. The name of the witness is set at the top. A Declaration 
of Truth is signed by the witness, who is also required to sign the bottom of each page and initial
any corrections. It will be copied to all parties. Drafts may be submitted for correction and approval
prior to signature, though these will be disclosed as unused material. It goes without saying that 
the subject should sign nothing unless, and until he is certain that the contents are correct in 
every regard. 

Non-contentious statements are usually read at trial with the consent of the defence. However, where
the evidence is not agreed, the subject may be called to give live evidence and then be open to
cross-examination.

If the SFO considers that the subject is likely to appear as a defence witness the interviews will be
assessed by the prosecution for further investigation and later cross-examination.

The ultimate status of the subject may take many months to determine and require further
interviews. Long periods of silence or non-contact by the SFO can occur. However, where the 
SFO hopes to rely on the information given in interview it will be in its interests for cooperation to 
be reciprocated.

Paul Lund is Director of Corporate Investigations at Bishop International Limited. Bishop undertakes
investigations involving fraud, asset tracing and litigation support, due diligence inquiries and analysis
related to mergers and acquisitions. For more information visit its website at: www.bishop-group.com.
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